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will expand the space given to this side of his narrative and contract 
the amount given to the political side. After he passes the time when 
reconstruction is usually accounted at an end, and comes into the less 
well-known field since, he might properly devote a greater proportion 
of his space to politics. 

Benjamin B. Kendrick. 

International Conventions and Third States. By Ronald F. 
Roxburgh. London, Longmans, Green and Company, 1917. — 
xvi, 119 pp. 

The present work is the second to appear in the series of " Con- 
tributions to International Law and Diplomacy," edited by Professor 
Oppenheim, who, in an introduction, states that the author has 
" brought together a considerable amount of material " and has 
" come to very valuable conclusions which require thorough exam- 
ination and consideration." The author enables us to get a general 
view of his conclusions by closing his volume with a recapitulation 
of them. To a great extent they furnish no occasion for discussion. 
On the other hand, some of them present ample opportunity for spec- 
ulations, more or less vague, and tending to create unnecessary if not 
essentially futile distinctions. Oppenheim is cited (page 45) as 
authority for the proposition that, in the case of accession or adhesion, 
" the rights and liabilities incurred (sic) by the third state are in- 
curred, not under the old treaty, but under an additional treaty iden- 
tical in terms with the old." As Oppenheim's words are that " acces- 
sion always constitutes a treaty of itself," it is not clear that he in- 
tended to deny that the acceding or adhering state acquires rights 
and incurs liabilities under the " terms " of the " old treaty." Nor 
is it clear that we must accept as valid the author's proposition (pages 
111-112) that, assuming there is such a thing as inferentially becom- 
ing a party to a treaty by conduct, the presence of a clause of " ac- 
cession " or of " adhesion " " prevents " the creation of such " addi- 
tional contract " by " conduct amounting to acceptance." Is not 
such a clause to be regarded as an invitation to accept, rather than as 
the prescription of an exclusive mode of acceptance? On the other 
hand, the loose speculations of various recent writers, as to the infer- 
ential acceptance of certain treaties, such as the Suez Canal conven- 
tion and various neutralization clauses, by non-signatory and non- 
adhering powers, may serve to warn us of the importance of keeping 
such questions within the bounds of definite legal conceptions. 
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The author speaks (page 112) of a treaty becoming the "basis" 
of a rule of " customary law," where states " concerned in its stipu- 
lations " habitually " conform " to them " under the conviction that 
they are legally bound to do so ;" but adds that in this case the rights 
and obligations which were " originally conferred and imposed by 
treaty, have come to be conferred and imposed by a rule of law." In 
other words, the theory, translated into simple language, is, as we 
understand it, that the rule becomes obligatory upon other states, not 
by force of the treaty, to which they are not parties, but by their con- 
duct in observing it " under the conviction that they are legally bound 
to do so." But whence are we to infer such a " conviction " ? Surely 
not from the treaty, which confessedly is not legally obligatory upon 
them. The author himself appears to be quite uncertain, for under 
the title " Can a Conviction of Legal Necessity ever be Presumed?" 
he states (page 81) that it is a question " whether, in the absence of 
direct evidence, it is ever right to ' presume ' that a nation acted in a 
certain way from a sense of legal necessity " ; and, while remarking 
that " perhaps such a presumption ought in certain circumstances to 
be made," says that " no rule of international law exists on this 
point." 

In this instance, as well as in numerous other instances, the author 
indeed appears to have been led into metaphysical and somewhat arti- 
ficial methods of conjecture through tentatively assuming or suggest- 
ing that certain legal rules or speculations may by analogy be applied 
to situations to which no analogy is shown. This is the case with his 
citations (pages 6-18) of general and often indefinite declarations in 
various countries of the local law relating to beneficiaries, and (pages 
72-95) of speculations concerning the influence of " custom" on the 
development of municipal law. It would, on the other hand, have 
been pertinent to trace the actual genesis of certain international 
rules, such as that of " free ships, free goods," the acceptance of 
which was advanced by their incorporation in treaties, without any- 
one's supposing that they were in any sense " imposed " on non- 
contractants, or that the latter adopted them under a " conviction " 
of legal necessity. In this relation one may profitably recur to the 
simple and lucid exposition of the growth of international law given 
in The Paquete Habana (1900), 175 U. S. 700. 

The author speaks (page 54) of Austria's " breach " of the Treaty 
of Berlin in proclaiming in 1908 the annexation of Bosnia and Herze- 
govina, which were handed over by that treaty to Austria-Hungary 
to be " occupied and administered," without limitation as to time. 
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On the other hand, he takes the view (pages 109-110) that the terri- 
tories occupied by European powers in China, under leases for terms 
of years and for the most part with an express reservation of Chinese 
" sovereignty," ar.e to be considered as part of the dominions of the 
lessees, and that the change in the relations of third powers to such 
territories is to be attributed, not to " the legal operation of a lease 
as such," but to " a change in sovereignty, either partial or complete." 
Furthermore, immediately afterwards (page 110), in referring again 
to the situation of Bosnia and Herzegovina from 1878 to 1908, he 
observes that in such cases the changes in the relations of third states 
" seem to be properly attributable to what is, for most practical pur- 
poses, a transference of sovereignty." Would one be unjustified in 
inferring from this that Austria's act in 1908 was, in the author's 
opinion, a violation of form rather than of substance, censurable per- 
haps chiefly because it was superfluous, and that the use in China of 
the form of a lease was, so far at least as concerns the European 
powers, an intentional disguise? It may, however, be pointed out 
that the lease of Kiao-chau to Germany expressly speaks of the latter's 
" rights of sovereignty " over " the whole of the water area of the 
bay," but not over the surrounding zone of 50 kilometres, wherein 
privileges were granted subject to a reservation of China's " rights 
of sovereignty." 

J. B. Moore. 



